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MM Docket 92-266-

PETITION FOR BECQNSIDEBATIQI

Introduction

C-SPAN and C-SPAN 2 are fUll-time satellite delivered public

affairs pro~amming services produced and distributed exclusively

by National Cable satellite corporation ("NCSC"), a non-stock,

non-profit corporation created by the cable television industry.

The two proqramming services are available via cable television

systems and other distributors and are devoted entirely to

information and pUblic affairs programming, including the live

gavel-to-gavel coverage of the proceedings of both the u.s. House

of Representatives (on C-SPAN) and the U.S. Senate (on C-SPAN 2),

and a variety of other events at public forums around the country

and the world.

NCSC respectfully petitions the Commission to amend its

rules in this Docket and remove the inadvertent penalty C-SPAN

and C-SPAN 2 will suffer by the failure of the rules to

accommodate the special circumstances faced by satellite

programming services organi2ed as non-stock, non-profit corporations.



BacMround

In its Report and order in the above-referenced proceeding

(the "Order"), the Commission decided to allow cable operators to

pass through to subscribers increases in proqramming costs to the

extent that those costs exceed inflation. 1

The Commission also made what it called "one important

exception" to the pass-through -- an express limitation on the

pass-throuqhs permitted for programming services affiliated with

cable MSOs. The Order cited the record that Congress established

in examining the sales and business practices of such affiliated

cable services as justifying the limit on the pass-through. The

commission's concern was of the "abuses that might occur" if such

vertically integrated cable operators were allowed to engage in

unlimited pass-throughs of programming cost increases to their

subscribers. 2 Apparently, the fear was that programming

services in which cable operators had an attributable interest

would be less constrained from increasing their service fees if

they thought their cable MSO "owners" could simply pass the

increase through to subscribers. On the other side, the "owners"

would reap the benefit of increased revenue to their programming

service and the resultant increase in value of their investment

in it ..

1 Report and Order and Further Notice of Proposed Rulelllaking,
Implementation of the Cable Television ConSUlMr Protection and
competition Act of 1992, Rate Regulation, MM Docket 92-266,
released May 3, 1993, at Para. 251 and f.n. 599.

~., Para. 252.
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The Commission also decided that this "one important

exception" to the programming cost pass-through would apply only

to the programming services that qualified as affiliated

programmers under the program access proceeding.~ For program

access purposes, NCSC acknowledges that it is properly classified

as an affiliated programmer.

Discussion

HCSC respectfully points out that C-SPAN and C-SPAN 2 have

fallen through a crack in this Order. The Commission's decision

to use the program aocess definition of affiliated programmer to

screen out cable programmers that might abuse the pass-through of

costs also unfairly screens out the HCSC program services to

their detriment, and to no apparent purpose of either Congress or

the Commission.

The effect on C-SPAN and C-SPAN 2 will be to seriously and

unnecessarily impede their ability to maintain even a current

level of programming operations by squeezing their only revenue

source--the cable operator affiliation fee. As a result of

steady cable industry growth and efficient management of its

costs, HCSC has been able to avoid an increase for over 7 years

while still charging cable operators one of the lowest

affiliation fees in the industry.4 Now, as HCSC seeks

additional revenue to fund its OPerations into the next century,

~., at f.n. 601.

4 NCSC charges cable operators 4 cents per subscriber per
month to carry C-SPAN and C-SPAN 2.
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its affiliates will be forced to abSorb the amount of any fee

increase that exceeds the level of inflation. As a practical

matter, the Commission's rule means that NCSC will not be able to

raise its affiliation fee in the foreseeable future. 5 Given the

leeway the rules offer other cable programmers to increase

affiliation fees, the detrimental effect on NCSC could not have

been the intent of Congress or the Commission. The rules in this

case address a problem that simply does not exist with respect to

C-SPAN and C-SPAN 2.

As a non-stock, non-profit corporation with tax-exempt

status,· it is both impossible and illegal for NCSC to "abuse"

the pass-through of costs in the fashion feared by Congress and

the Commission. As a non-stock entity, NCSC can not be said to

have private owners who might benefit from an increase in value

of their ownership share of the corporation as a result of an

increase in the fees HCSC would charge cable operators. Without

shares of stock NCSC lacks the method of transferring ownership

and value even it wanted to do so. As a non-profit corporation,

NCSC is prohibited by state law from transferring any part of its

5 If HCSC atteqpts to increase its fee by only 1 cent, that
still represents a 25' increase in the basic rate of 4 cents. Even
if the inflation rate is as high as 5%, the cable operator would
still be unable to pass throuqh the bulk of the increase to
subscribers.

6 NCSC is organized as a non-profit corporation under
District of Columbia law, and is exempt from the payment of federal
taxes pursuant to I.R.C. Sec. 501(c)(3).
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income to its members, directors or officers.? As a tax-exempt

organization NCSC risks losinq that beneficial status if its

operations result in private inurement or private benefit to any

person.

Moreover, the record established by Congress is silent on

the matter of non-stock, non-profit cable programmers. In

fairness to Congress it should be noted that to the best of

NCSC's, knowledge C-SPAN and C-SPAN 2 are the only non-stock,

non-profit cable programming services operating on a nationwide

basis. It is also noteworthy here that over the last 14 years

NCSC's operations have not inspired any kind of Congressional

inquiry related to the drafting of the recent cable television

regulation.

conclusipn

Given the lack of any record of abuses by non-stock, non

profit programmers, and given the unique characteristics of the

non-profit form of business organization, the Commission should

step in to fill the crack into which C-SPAN and C-SPAN 2 have

fallen. The solution is for the Commission to make an exception

to its "one important exception" to the right of cable operators

to pass through increases in programming costs. The Commission

should amend its rules to permit cable operators to pass-through

proqramming cost increases from non-stock, non-profit programming

services affiliated with cable MSOs. The rule should not be made

? D.C. Code, Sec. 29-501 §t atg.
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NCSC-specific because the future will almost oertainly see the

emergence of other non-stock, non-profit cable programmers on

either a national or regional basis.

Respectfully submitted

National Cable Satellite
Corporation

BY:~·;:::J::.?~ -"
~D. Coll1ns, Esq.

V.P. & General Counsel

Its Attorney

National Cable Satellite Corporation
Suite 650
400 North Capitol Street, N.W.
Washington, D.C. 20001
(202) 626-7950
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